
 

 

COMMUNICATION 

 
Brisa Auto- Estradas de Portugal, S.A.. Public Company with Head-Office at Quinta da Torre da 

Aguilha – Edifício BRISA  –  São Domingos de Rana, share capital of 600 000 000 euros, registered 

in the Commercial Registry Office of Cascais under register and corporate tax number 500048177 

 

 

 

 
For all due purposes, Brisa Auto-Estradas de Portugal, S.A. hereby informs that it has received from 

Tagus Holdings S.à r.l. , the communication attached hereto.   

 

 

 

 

São Domingos de Rana, 11 December 2012 

 

 

The Corporate Secretary 

 



INFORMATION TO THE MARKET 
 
 

Following the Securities Market Commission’s (CMVM) instructions, Tagus Holdings, S.à r.l., 

company incorporated in Luxembourg, with registered office at 6, Rue Jean Monnet L-2180, Grand-

Duchy of Luxembourg (“Tagus”) hereby informs that on the past 5th of December, it was notified of a 

draft decision issued by CMVM on the company’s application for Brisa Auto-Estradas de Portugal 

SA’s (“Brisa”) loss of public company status, as provided for in article 27(1)(a) of the Securities Code 

(“Application”). 

 

This notice is not yet final as the applicant is entitled to prior hearing, as provided in article 100 of 

the Administrative Procedure Code. Tagus has now 15 business days to reply. 

 

Tagus assisted by its consultants, is analysing the said draft decision, and will  issue its statement 

thereon when and where it may deem adequate. 

 

Finally, Tagus would like to point out that neither the company nor its shareholders have made any 

comment or had any discussion with any Media concerning the Application. 

 

The received notice is attached hereto. 

 

10 December 2012 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
CMVM 



Market Supervision, Issuers 

And Information Department 

 

 

To Vieira de Almeida 

c/o Dra. Ana Duarte Silva 

Av. Duarte Pacheco nr. 26 

1070-110 Lisbon 

 

 

Lisbon, 5 December 2012 

 

 

 

Subject: application for Brisa Auto-Estradas de Portugal SA’s loss of 

public company status submitted by Tagus Holdings, S.à r.l.,  

 

 

Sirs, 

 

In compliance with decision of the Management Board of CMVM dated 3 

December 2012 concerning the application for Brisa Auto-Estradas de 

Portugal SA’s (“Brisa”) loss of public company status made by Tagus 

Holdings S.à.r.l as provided for in article 27(1)(a)  of the Securities 

Code, for the purposes of the applicant’s prior hearing as provided in 

article 100 of the Code of Administrative Procedure, we hereby notify you 

of the draft decision attached hereto, so that you may state your position 

about it within 15 days. 

 

We further inform that the administrative proceeding may be consulted at 

the head-office of this Commission at Rua Laura Alves, no. 4, in Lisbon, 

from 9 am to 12:30 am and 2 pm to 5:30 pm, subject to prior scheduling. 

 

Best regards 

 

Juliano Ferreira                     Gabriela Figueiredo Dias 

Lawyer       Deputy Manager 

 

 

 

 

 

 

 

 

 

 

 

 
Sending by fax to 21 311 34 06, registered with acknowledment of receipt 

Head-office Rua Laura Alves, 4, 1050-138 Lisboa | tel: +351 213 177 000 | Fax +351 213 537 077 

Branch: Rua Dr. Alfredo Magal~haes, 8 – 5º 4000-061 Porto | tel: +351 222 084 402 | Fax +351 

222 084 301 

Email: cmvm@cmvm.pt | www.cmvm.pt | NIPC : 502 549 254 
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http://www.cmvm.pt/


CMVM 
 

 

DRAFT DECISION 

 

LOSS OF PUBLIC COMPANY STATUS 

 

OF 

 

BRISA – AUTOESTRADAS DE PORTUGAL, SA 

 

 

 

I.  FRAMEWORK 

 

 

1.  Brisa Auto-Estradas de Portugal, S.A. (“BRISA”) is a public company 

incorporated on 28 September 1972. Its share capital amounts to € 600 000 000, 

represented by 600 000 000 shares with the nominal value of €1 per share (ISIN 

Code: PTBRI0AM0000). The shares representing its share capital are listed on 

the regulated market of Euronext Lisbon. 

 

 

2. On 29 March 2012, Tagus Holdings S.à.r.l launched a mandatory general 

takeover bid on the shares of Brisa – Auto-Estradas de Portugal S.A., which 

occurred from 17 July to 8 August. 

 

 

3. The object of the bid concerned 255 523 722 shares, corresponding to the 

difference between the share capital of 600 000 000 shares and the shares 

blocked for the purpose of the takeover bid (297 239 436 shares attributable to 

the offeror and 47 236 842 treasury shares). According to the results disclosed 

following the offer, Tagus acquired 211 659 680 shares, leaving 43 864 042 

shares unacquired, the offeror now holding  508 899 116 shares, corresponding to 

84% of the share capital of Brisa and 92% of this company’s voting rights. 

 

 

4.  On 4 September 2012, Tagus applied to CMVM for the Brisa’s loss of public 

company status, under the terms of article 27(2), based on paragraph 1(a) of the 

said article1. 

 

 

                                                           
1
 Except where provided otherwise, where an article is mentioned it refers to the Securities Markets Code 



5. Paragraph 1/a) and paragraph 2 of article 27 provides that “a public company 

loses this status when a shareholder has, as a consequence of the takeover, 

reached a holding of more than 90% of the voting rights calculated according to 

the terms of Article 20(1);  

 

 

6. As provided in article 29(2) “the declaration of loss of public company status 

implies the immediate exclusion from trading on the regulated market of the 

company’s shares and securities that grant subscription or acquisition rights, 

their readmission being prohibited for a period of one year. “ 

 

 

 

II. LOSS OF PUBLIC COMPANY STATUS 

 

7. The legal regime on the loss of public company status is set forth in articles 27 to 

29 of the Securities Code. According to Article 27, paragraph 1, sub-paragraphs 

a) to c), a public company loses this status when: 

a) A shareholder has, as a consequence of the takeover, reached a holding of 

more than 90% of the voting rights calculated according to the terms of Article 

20(1);  

  

b) The loss of such status is decided in a General Meeting of the company by a 

majority of shareholders representing not less than 90% of the company's capital 

and in meetings of special shareholders and other securities that grant the right 

to subscription or acquisition of shares by a majority of shareholders 

representing not less than 90% of the said securities;  

  

c) One year has elapsed since the exclusion of shares from trading on regulated 

markets, based on the lack of public dispersion.  

 

 

 8. The application for the loss of public company status and subsequent delisting 

implies a significant change in the legal status of minority shareholders, since 

they are deprived amongst other rights and legally protected interests, from a 

means of trading  respective shares. 

 

  



 9. Hence, the acceptance of the loss of public company status is the culmination of a 

procedure which must be based on the regulated unequivocal protection of 

minority shareholders via the (re)establishment of a balance between the legal 

positions of holders of least 90% of voting rights that seek the delisting and 

remaining holders of less than 10% of voting rights, that do not want that 

outcome. 

 

 

 

III. ANALYSIS OF THE FACTS AND THE LAW 

 

 

 10. The loss of public company status set forth in article 27(1/a)) of the Securities 

Code requires an administrative act from CMVM. 

 

 

 11. As authorizing act, it involves, by definition, a power and a duty incumbent on 

CMVM as the relevant administrative entity to perform it, to verify that 

respective legal conditions are duly complied with. 

 

 

 12. As result, to perform the administrative act concerned, CMVM must ensure, on 

the one hand, that respective objective and measurable assumptions referred to 

in sub-paragraph a) of article 27(1) are complied with, namely – that the offeror 

has, as a consequence of the takeover, reached a holding of more than 90% of the 

voting rights of the company targeted in the offer. 

 

 

 13. On the other hand, however, the authorizing act to be performed by CMVM 

under the terms of article 27(1) a) and 27(2) forms part of the responsibilities 

assigned to CMVM under articles 360 (1) (Approve acts and grant authorisations 

laid down by law) and 361(1) (taking all the necessary steps to assure the 

effectiveness of the principles described in Article 358). 

 

 

 14. Therefore, CMVM’s authorizing act to accept the application for the loss of public 

company status, set forth in article 27(1) sub-paragraph a) does not exempt 

CMVM from strictly complying with its duties of verifying that the fact applied 



for – loss of public company status, fulfils all legal requirements and that it is 

legal). 

 

 

 15. In the face of the above, we conclude that in order to accept the loss of public 

company status as provided in article 27(1) sub-paragraph a), CMVM must first 

interpret the facts and follow the law, from all points of view of a typical legal 

judgment. 

 

 

 16. In the light of the above, in addition to its duty to verify that the first 

requirement for accepting the application for the loss of public company status, 

provided in article 27(19 sub-paragraph a) is complied with and legal – i.e. that 

the offeror has, as a consequence of the takeover, reached a holding of more than 

90% of the voting rights of the company targeted in the offer -, CMVM must 

verify all legal requirements to which such authorizing act is subject, in 

particular it must take into account the underlying principles of CMVM’s 

activity as set forth by law, amongst which the principle of investor protection 

(article 358(a)) which is of particular relevance in the case concerned. 

 

 

 17. The loss of public company status followed by the mandatory delisting of the 

company’s shares introduces a relevant change in the legal and business 

situation of minority shareholders, to the extent that their holdings are 

significantly affected, in terms of both substance and value, as result of a drastic 

reduction in their shares’ liquidity and tradeability. 

 

 18. Taking into account this deterioration in the situation of minority investors 

following any delisting, the legal framework sets forth a significant range of 

instruments and mechanisms aimed at ensuring a correct protection of the 

interests of minority shareholders. 

 

 19. Such investor protection includes a range of mechanisms prior and subsequent 

to the loss of public company status. 

 

 20.  Amongst the prior mechanisms, as provided in article 27(1) sub-paragraph b) of 

the Securities Code, the general shareholders’ meeting must approve the change  



and ensure an adequate compensation of shareholders that, faced with a 

delisting decision, may also want to sell out their shares. 

 

 21. The susbsequent mechanisms include the sell-out mechanisms offered to 

investors and enabling minority shareholders, after weighing the advantages 

and disadvantages of maintaining their investment under the new 

circumstances (i.e. of reduced liquidity, information and value), to leave the 

company under equal terms as shareholders having sold out following the 

immediately previous offer (article 196) as well as those placed at the disposal of 

whomever, in any way other than following a public offer, is allowed to sell-out 

its shares to anyone having acquired a holding of more than 90% of the share 

capital (Article 490(5) of the Companies Code). 

 

 22. The need to protect investors of a public company which ceases to be publicly 

traded pursuant to article 27(1) sub-paragraph a) is therefore an obligation of 

the system itself and a key principle of the law governing securities and 

commercial companies. 

 

 23. The argument that minority shareholders had already been given the 

opportunity to sell out during the public offer prior to the application concerned 

cannot be accepted since during the said offer, these shareholders had no 

information on: (i) the verification or not, following the takeover bid, of the 

assumptions in article 27(1) sub-paragraph a); (ii) the offeror’s firm will in this 

regard since in the respective notice of the offer it merely informed that “it is 

considering, following analysis of the results of the offer, in the light of market 

conditions, namely in terms of the targeted company and the liquidity of the 

shares in the period following the offer, to request to CMVM the approval and 

disclosure of loss of public company status by the Targeted Company, under the 

terms set forth in paragraph 1 sub-paragraph a) and paragraph 2 of article 27 of 

the Securities Code”. 

 

 24.  In the light of the said legal regime and the consequences pointed out, it is 

considered that the consistency of the system and the duty to protect investors 

will only be ensured if, in case mechanism set forth in article 27(1)a) is triggered, 

remaining shareholders of the company are given the chance, once faced with a 

specific and final decision of the offeror to apply for the loss of public company 

status, to sell out under terms assuring the protection of respective rights, 



namely via the sale of the shares to the controlling shareholder (or whomever the 

latter may indicate) at fair value. 

 

 25. Only this assurance and result will ensure that the act to be performed by 

CMVM – to decide on the application for the loss of public company status – will 

secure investor protection and the consistency of the system, thus complying 

with provisions in articles 360(1)(c), 361(1) and 358(a)(b). 

 

 26. This means that for CMVM to authorise the loss of public company status, the 

applicant will have to ensure that all said mechanisms for minority shareholders 

to sell out in adequate conditions are duly assured. 

 

 

In the light of the above, under the terms and for the purposes of provisions in articles 

28(1)(a), 358(a)(b) and 360(1)(c) and article 121 of the Code of Administrative 

Procedure, CMVM accepts the loss of public company status of Brisa, Auto-Estradas de 

Portugal, SA, provided that at least the minority shareholders to whom the takeover 

bid carried out prior to the application concerned in this draft decision was addressed 

are given the possibility to sell-out their shares in similar terms to those resulting from 

the triggering of any of the mechanisms referred to in paragraphs 20 and 21 

hereinabove. 

 

For this purpose, the applicant must officially undertake the commitment to adopt a 

selling-out mechanism under terms it will set forth and disclose to the market 

following respective approval by CMVM. 

 

The acceptance of the application shall only be effective following the said approval. 

  

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 


